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Reem Maroki petitions for review of an order of the Board of Immigration
Appeals (“BIA”), which affirmed without opinion an immigration judge’s (“1J”)

denial of her applications for asylum, withholding of removal and protection under
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“The Honorable Milton 1. Shadur, Senior Judge for the United States
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the Convention Against Torture (“CAT”). The I1J denied Maroki’s applications
because he found her not credible. We grant the petition and remand to the BIA
for further consideration of Maroki’s applications for relief.

We review credibility findings for substantial evidence. Nonetheless, “[w]e
do not accept blindly an 1J’s conclusion that a petitioner is not credible” but instead
“examine the record to see whether substantial evidence supports that conclusion
and determine whether the reasoning employed by the 1J is fatally flawed.” Osorio
v. INS, 99 F.3d 928, 931 (9th Cir. 1996). Although given substantial deference, an
adverse credibility finding cannot be based on “conjecture and speculation.” Guo
v. Ashcroft, 361 F.3d 1194, 1199 (9th Cir. 2004). Rather, the 1J “must have a
legitimate articulable basis to question the petitioner’s credibility, [] must offer a
specific, cogent reason for any stated disbelief” and any such reason “must be
substantial and bear a legitimate nexus to the finding.” Gui v. INS, 280 F.3d 1217,
1225 (9th Cir. 2002). In addition, “minor discrepancies, inconsistencies or
omissions that do not go to the heart of an applicant’s claim do not constitute
substantial evidence to support an adverse credibility finding.” Chen v. Ashcroft,
362 F.3d 611, 617 (9th Cir. 2004). Viewed in light of these governing principles,

the 1J’s determination in this case fails. Instead, the evidentiary record compels us



to reach a contrary result. See De Leon-Barrios v. INS, 116 F.3d 391, 393 (9th Cir.
1997).

The 1J based his adverse credibility finding on several grounds. First, he
found Maroki’s hearing testimony about the arrest and torture of her father to be
inconsistent with the information she provided at her credible fear interview. [ER
38-39] Maroki did not, however, affirmatively deny in that interview that her
father was arrested and tortured; the record simply does not show any reference to
the incident. Cf. Liv. Ashcroft, 378 F.3d 959, 963 (9th Cir. 2004) (upholding an
1J’s adverse credibility finding where the petitioner during an airport interview did
not “simply fail[] to mention an instance of abuse or to provide as much detail in
[the] interview” but instead “affirmatively denied any mistreatment by the Chinese
Government, stated that neither he nor his family had ever been arrested, and
explained that he left China for financial reasons,” all in contrast to his hearing
testimony). The credible fear worksheet asks whether the interviewee “or any
member of [his or her] family [has] ever been mistreated or threatened by anyone
in any country to which [the interviewee] may be returned.” [ER 138] According to
the typewritten response, Maroki answered “yes,” explaining that she and her
family were threatened by Muslims in Iraq because they were Christians, that her

father was seriously injured in a car accident involving the Iragi police and that she



was arrested and detained when she reported the accident to government
authorities. [ER 138] The record does not reveal whether the interviewer focused
Maroki on abuses related to her father. Although Maroki may have failed to
mention a serious instance of her family’s persecution by Iraqgi government
officials, this omission in a credible fear interview does not provide a basis for
discrediting her testimony altogether.! See, e.g., Singh v. INS, 292 F.3d 1017, 1021
(9th Cir. 2002) (“Requiring evidentiary detail from an airport interview not only
ignores the reality of the interview process, but would, in effect, create an
unprecedented preasylum application process.”).

Second, and most troublesome, the 1J relied heavily on Maroki having first
testified that she was not “arrested” in Iraqg but then testified, in the 1J’s words,
“that she was taken into custody” and “interrogated overnight” by police

authorities. [ER 40] This finding is flawed in two respects. The record plainly

! Nor are we sure whether Maroki’s recorded responses — including that she
was “arrested and detained” following her father’s accident — directly correspond
to those given or whether the interviewer recorded some distilled or summary
version based on his best recollection or estimation of her responses. Although the
credible fear worksheet indicates that an “interpreter service” was used, the
worksheet also states that only Maroki and the asylum officer were present at the
interview, and we cannot tell the extent to which Maroki understood or answered
the questions. [ER 136] Compare Li, 378 F.3d at 963 (accepting the 1J’s findings
of inconsistencies in part because the record demonstrated that various procedures
were used to ensure that interviews were accurately understood and recorded).
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shows that Maroki was confused about the American legal meaning of the words
“arrest,” “interrogate” and “detain.” A fair reading of the record reveals no
inconsistency regarding Maroki’s testimony that she was not arrested in Iraq and
was interrogated “almost all the night” at a Balad police station. [ER 105-07]
Significantly, the I1J seriously mischaracterized an important aspect of Maroki’s
testimony when he discredited her contention that she did not understand the
meaning of an “arrest.” Maroki did not, as the IJ stated, define an arrest as “a
situation where the police take a person to a police station,” [ER 40] but instead
testified that an arrest is “when a person is put in jail.” [ER 113] The distinction is
not unimportant: throughout her hearing testimony, Maroki insisted on calling the
episode in Balad a “detention” or “interrogation,” rather than an “arrest.”? [ER 106]

And Maroki’s actual definition of arrest is consistent with her earlier testimony that

2 For example, when the government attorney asked Maroki whether she
remembered telling her credible fear interviewer that she was “arrested and
detained after [her] father was involved in [his] automobile accident,” Maroki
responded, “Yes, they detained and interrogated me.” [ER 106] Even when the 1J
interjected to give Maroki an opportunity to explain why she gave “two different
answers” to the question whether she was “ever arrested in Irag,” [ER 107] Maroki
insisted that she “[was] not lying” and that she was “telling [the 1J] what happened
exactly.” She explained, “They took me, they kept interrogating me almost all the
night they were interrogating me.” [ER 107] Because the IJ presumed that Maroki
was testifying that she was “arrested,” the 1J again asked Maroki to explain the
inconsistency. [ER 108] Maroki answered, “I don’t know what to tell you. . . . I,
this the truth what happened. | see it like interrogation only. | don’t know this is
called also detention.” [ER 108]



the Iraqi authorities “didn’t put me in jail.” [ER 106] The 1J therefore erred in
relying upon “perceived inconsistencies not based on the evidence” to find Maroki
not credible. Paramasamy v. Ashcroft, 295 F.3d 1047, 1052 (9th Cir.2002); see
also Smolniakova v. Gonzales, 422 F.3d 1037, 1044-47 (9th Cir. 2005) (reversing
1J’s adverse credibility determination in part because the perceived inconsistencies
were based on a “misconstruction of the record”).

Moreover, there is substantial evidence of either faulty translations or
difficulties in interpretation (or both) that resulted in a basic failure of
communication. For example, when the government attorney asked Maroki
whether there was “any reason why you didn’t mention an arrest earlier when |
asked you on several occasions whether you’ve been arrested,” Maroki answered,
“they, they, they interrogated. They detained me, they interrogated me, then my —

(interpreter: I’m not sure ankle or) — came to take me out, so they didn’t put me in



jail.”® [ER 106] Apparent inconsistencies based on faulty or unreliable translations
may not be sufficient to support a negative credibility finding. See, e.g., He v.
Ashcroft, 328 F.3d 593, 598 (9th Cir. 2004).

Third, Maroki’s omission in her asylum application of her interrogation in
Iraq does not provide a sufficient basis for finding her testimony incredible. See,
e.g., Bandariv. I.N.S., 227 F.3d 1160, 1167 (9th Cir.2000). Rather, “[i]t is well
settled that an applicant’s testimony is not per se lacking in credibility simply
because it includes details that are not set forth in the asylum application.” Lopez-
Reyes v. INS, 79 F.3d 908, 911 (9th Cir. 1996).

Fourth, Maroki’s lie to customs officials about where she was traveling from
was not only peripheral to her asylum claim, see Mendoza Manimbao v. Ashcroft,

329 F.3d 655, 660 (9th Cir. 2003), but she also offered an explanation for it that

% Other exchanges reveal the disconnect between the questioner, Maroki and
her interpreter. For example, when the government attorney asked Maroki whether
she was “ever harmed by anyone in Irag,” Maroki incomprehensibly answered that
“the harm was that when we would leave the carriage, they harm us like they could
not, some boys could not Christian girl.” [ER 90] In another example, when the
government attorney asked Maroki, “so this answer that you gave to the
immigration inspector is what the smuggler told you to say, correct?,” Maroki
responded, “How you mean teach me to do?” [ER 112] Cf. Abovian v. INS, 219
F.3d 972, 979, as amended by 228 F.3d 1127 and 234 F.3d 492 (9th Cir. 2000)
(noting that translation difficulties may have contributed to the purported
disjointedness and incoherence in the petitioner’s testimony); see also
Perez-Lastor v. INS, 208 F.3d 773, 783 (9th Cir. 2000) (noting that “unresponsive
answers by the witness provide circumstantial evidence of translation problems™).
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the 1J acknowledged was valid, namely that her smuggler threatened she would
“not see [her] parents again” if she told U.S. customs officials the truth. [ER 41,
111-12] Given this valid explanation, Maroki’s lie did not provide a legitimate
basis to question her credibility nor did it “bear a legitimate nexus to the [adverse]
finding.” Gui, 280 F.3d at 1225.

Finally, the 1J improperly concluded that “any reasonable trier of fact would
have very little faith in [Maroki’s] credibility,” [ER 41] reasoning that because
Maroki was attempting to secure lawful permanent residence in the United States,
“she has a great deal at stake” and “her incentive to lie is great.” [ER 42] This
reasoning is “fatally flawed.” Gui, 280 F.3d at 1225. All asylum applicants
potentially have a “great deal at stake,” and those facing removal to a country in
which they expect to be persecuted may indeed believe it to be in their interest to
lie, however mistaken. To permit an IJ to base a negative credibility finding on an
inference that all asylum applicants have an “incentive to lie” would impose on the
applicants a presumption of dishonesty that is both contrary to the statutory scheme

and unjust. See, e.g., 8 U.S.C. 8 1158(b)(1)(B)(ii) (stating that the uncorroborated



testimony of an applicant “may be sufficient to sustain the applicant’s burden” of
establishing refugee status).*

We therefore grant the petition and remand to the BIA so that it can decide,
in the first instance, whether Maroki is eligible for asylum, withholding of removal
or relief under the CAT. See INS v. Ventura, 537 U.S. 12, 16-18 (2002). The
agency shall make this determination in light of Maroki’s credible testimony. We
also suggest that the new hearing be held before a different IJ. Perez-Lastor, 208
F.3d at 783.

Petition GRANTED and REMANDED for further proceedings consistent

with this disposition.

* The 1J’s belief that Maroki is predisposed to lying appears to taint each of
his credibility findings and further compels us to reach a contrary result. See
Paramasamy, 295 F.3d at 1054 (“The reliance on [an] improper factor further
erodes our confidence in the existence of a reasonable basis for the adverse
credibility determination.”).



